DATED                                                       200  

(OWNER)

-and-

[MORTGAGEE]
- and - 
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/draft/ 

------------------------------------------------------------

Agreement (Planning Obligation) relating to a private street

at

------------------------------------------------------------

P G Clark

Solicitor to the Council

Oxfordshire County Council

County Hall

New Road

Oxford  OX1 1ND

THIS DEED is made on the                               day of                                                Two Thousand and 
BETWEEN:-

(1)
THE OXFORDSHIRE COUNTY COUNCIL (“the Council”)
(2)
                                                                            (“the Owner”)
[(3)
                                                                            (“the Mortgagee”)]
1. Interpretation
In this Deed:-

1.1 “the 1980 Act” means the Highways Act 1980

1.2 “the 1990 Act” means the Town and Country Planning Act 1990

1.3 the Buildings” means the buildings intended to be erected on the Site with access via the Road as part of the Development

1.4 “the Council” means the said Oxfordshire County Council whose principal office is at County Hall  New Road  Oxford  OX1 1ND and any successor to its statutory functions as highway authority or planning authority and any duly appointed servant or agent of the Council or such successor

1.5 “the Development” means                                         on the Site

1.6 [“the Mortgagee” means the said                              of/whose registered office is at                                                              and his successors in title and assigns]

1.7 “the Owner” means the said                              of/whose registered office is at                                                              and his successors in title and assigns

1.8 “the Planning Application” means the application for planning permission for the Development numbered (                          )

1.9 “the Road” means the roadway shown cross hatched black on the Site Plan

1.10 “the Site” means the land at                                       Oxfordshire shown edged in black on the Site Plan

1.11 “the Site Plan” means the plan marked “Plan A” annexed to this Deed

1.12 Any reference to an enactment includes any amendment to or modification of it and the version of it for the time being in force shall apply

1.13 Headings in this Agreement are for convenience only and shall not be taken into account in its construction and interpretation

1.14 References to clauses sub-clauses and schedules are references to clauses  sub-clauses and schedules in this Agreement

1.15 Where the context so requires:-

1.15.1 the singular includes the plural and vice versa

1.15.2 the masculine includes the feminine and vice versa

1.15.3 persons includes bodies corporate  associations and partnerships and vice versa

1.16 Where a party comprises more than one person the obligations and liabilities of that party shall be joint and several obligations and liabilities of those persons

2. Preliminary
2.1 The Owner is the owner of the freehold of the Site [subject to a Charge in favour of the Mortgagee but otherwise] free from incumbrances

2.2 For the purposes of the 1990 Act the Council is the county planning authority for the area which includes the Site

2.3 For the purposes of the 1980 Act the Council is the highway authority for certain highways in the area which includes the Site

2.4 The Owner has submitted the Planning Application for the Development to the district planning authority

2.5 The Road will be a private street within the meaning of the Advance Payments Code contained in the 1980 Act which (unless not applying in a particular case by virtue of an exemption pursuant to Section 219(4) of the 1980 Act) prohibits work on the erection of any building fronting on a private street unless a payment has been made or secured to the Council against the building owner’s future liability for street works charges in the event of the Council making up the street for adoption as a highway maintainable at public expense

2.6 Further to the covenants given by the Owner in this Agreement as supplemented by the information summarised in the schedule to this Agreement the Council will give an exemption certificate pursuant to S219(4) of the 1980 Act and accordingly the Council and the Owner have agreed that the Owner shall make up the Road and that the Road should not be so adopted but should remain a private street maintainable by the owners for the time being of the Buildings and accordingly that the said requirements of the Advance Payments Code should not apply to the Buildings

2.7 This Agreement is made under Section 106 of the 1990 Act  and is a planning obligation for the purposes of Section 106 of the 1990 Act entered into by the Owner [and the Mortgagee] in respect of the Site and enforceable by the Council

2.8 [The covenants in this Agreement (except that in Clause 7 which shall take immediate effect) shall be conditional upon the granting of planning permission for the Development]

3. Owner’s Covenants
3.1 The Owner covenants with the Council

3.2 To lay out and construct the Road within [                          ] entirely at its own expense and to the reasonable satisfaction of the Council and in accordance with the Council’s technical specification for the construction of housing development roads for the time being in force

3.3 Not to permit nor suffer any dwellinghouse  flat or other building fronting or near to the Roads to be occupied until it has completed the construction of the Road in accordance with clause 3.1

3.4 At all times after completion of construction of the Road to take all steps that shall be reasonably necessary to maintain the surface and structure of the Road to a standard sufficient to permit the safe and convenient passage along it at all times of such vehicular and pedestrian traffic as may be expected to require access to and along the Road

3.5 To repay to the Council the cost of any testing required by the Council of materials used in connection with the construction of the Road and on the execution of this Agreement to pay to the Council the sum of [                                  ] in respect of the inspection of the construction of the Road by the Council and in addition to pay the sum of [                                     ] in respect of the Council’s legal charges and disbursements in connection with the preparation and completion of this Agreement and a duplicate

3.6 To give the Council written notice of any disposal of his interest in the Site and of the name and address of the new owner and the date of the disposal within 14 days of such disposal

4. Advance Payments Code
Further to the covenants on the part of the Owner contained in this Agreement as supplemented by the information summarised in the schedule to this Agreement the Council being satisfied as mentioned in Section 219 (4)(e) of the 1980 Act hereby exempts the Buildings from Section 219 of the 1980 Act (“payments to be made by owners of new buildings in respect of street works”) AND IT is hereby declared that the foregoing provisions of this clause shall be deemed to constitute notice for the purpose of the S219 (4)(e) of the 1980 Act duly given by the Council and received by the Owner of the exemption of the Buildings from Section 219 of the 1980 Act

5. Council to Act Reasonably
Where a matter falls within the Council’s discretion the Council shall exercise such discretion in a reasonable and expeditious manner and shall give any requisite notice of that decision and any other notice provided for by this Agreement without undue delay

6. [The Mortgagee
The Mortgagee acknowledges that the Site is bound by the obligations contained in this Agreement]

7. Legal Costs
The Owner shall on completion of this Agreement pay the reasonable legal costs of the Council in connection with the preparation and completion of this Agreement

8. Third Party Rights
Nothing in this Agreement confers or proposes to confer any rights under the Contracts (Rights of Third Parties) Act 1999 but this does not affect any rights which were available apart from that Act

9. No Waiver
No alteration in the terms of this Agreement nor any forbearance or forgiveness on the part of the Council in or in the extent or nature of any matter or thing concerning this Agreement shall in any way release the Owner/the Mortgagee from any liability under this Agreement

10. No Fetter
Nothing in this Agreement shall prejudice or affect the rights, powers, duties or obligations of the Council in the exercise of its functions in any capacity
IN WITNESS whereof the parties hereto have executed this Agreement as a Deed the day and year first before written

SCHEDULE
1. Condition of the road at the date of this Agreement                

2. Arrangements for future maintenance (eg see specimen form of transfer annexed)                     
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